
 
 
 
 
 
         Solicitors, Notaries, Agents for Trademarks & Patents 
 
 
 

 
 

______________________________________________________________________________________________ 
 Room 2801, Sun Hung Kai Centre, 30 Harbour Road, Wanchai, Hong Kong‧Tel：(852) 2586 9898‧ Fax: (852) 2827 6046‧ Email：www.wkll.com  

 
 

____________________________________ 
 
Since June 2004, the firm has contributed 
articles to Career Times covering various 
aspects of Hong Kong’s employment law.  
This article was authored by Mr. Bucky K.H. 
Chan, Partner of the firm’s Litigation 
Department and published in Career Times 
in April 2006. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Will the commission be included in the 
calculation of holiday pay or annual leave 
pay? – Court of Final Appeal’s decision in 
Lisbeth Enterprises Limited and Mandy Luk 
(FACV No.17 of 2005) 
 
 
Hong Kong people are well known for their 
hardworking character.  It is not unusual that 
Hong Kong people preferred their employers to 
compensate them with payment and gave up 
their holiday leave or annual leave they are 
entitled under the employment legislation.  
Sometimes, the employees are not allowed to 
take leave because of heavy workload or 
shortage of manpower.  The legislation tried to 
provide a fair formula to calculate the 
compensation for those employees who are not 
receiving the statutory entitlement. 
 
Sections 41 and 41C of the Employment 
Ordinance (“the Ordinance”), in particular 
sections 41(2) and 41C(2), provide such formula 
respectively for the holiday pay and annual 
leave pay, which stipulates in general that 
holiday pay or annual leave pay shall be a sum 
equivalent to the wages which the employee 
would have earned on a full working day or if 
he had worked every day during the period of 
annual leave.  These sections are not difficult 
to understand but a problem may arise in the 
meaning of wages.  Is that the basic salary?  
Does it include housing allowance, bonus, 
commission and etc?  If wages do not include 
commission and allowance, the employer may 
save money by structuring the income package 
with low basic and high commission or 
allowance.  On the other hand, if the 
commission is what would (not might) have 



 
 
 
 
 
         Solicitors, Notaries, Agents for Trademarks & Patents 
 
 
 

 
 

______________________________________________________________________________________________ 
 Room 2801, Sun Hung Kai Centre, 30 Harbour Road, Wanchai, Hong Kong‧Tel：(852) 2586 9898‧ Fax: (852) 2827 6046‧ Email：www.wkll.com  

been earned, its inclusion in the calculation 
would inflict upon the employer an expense 
for which it has not bargained. 
 
The legislation said the contractual 
commission rather than commission of 
gratuitous or discretionary nature will be 
included as wages under section 2 of the 
Ordinance.  In this case, the employee 
Mandy was a beauty consultant of Phillip 
Wain.  Her duty was to recommend course 
of treatment and exercise packages to 
customers.  Besides basic salary, Mandy 
received commission on sales made by her.  
Her commission was calculated on a 
percentage which increased with the volume 
of paid sales on a monthly basis effected by 
her.  The problem arose when Mandy felt 
unhappy with the way her employer 
calculated her annual leave and holiday pay 
by excluding the commission she earned.  
During the period of Mandy’s employment, 
her average commission constituted more 
than 90% of the total remuneration.  The 
inclusion and exclusion of the commission 
made a great difference as one could 
envisage. 
The dispute was taken to court.  Labour 
Tribunal said the commission should not be 
included.  The employer appealed to High 
Court which said the commission should be 
included.  The Court of Appeal by majority 
confirmed the decision of High Court.  The 
case was eventually taken to the Court of 
Final Appeal (“CFA”) which unanimously 
held that the commission was not to be 
included in the calculation of the holiday and 
annual leave pay.  For those courts below, 
they read the plain meaning of “wages” in 

section 2 of the Ordinance.  As far as 
commission is concerned, “wages” includes 
“commission capable of being expressed in 
terms of money, payable to an employee in 
respect of work done or to be done under his 
contract of employment, but does not include 
any commission which is of a gratuitous nature 
or which is payable only at the discretion of the 
employer”.  Therefore, the meaning of 
“wages” in the statute covers commission 
payable to Mandy (which was provided under 
her employment contract).  However, CFA rest 
its decision on the proviso of section 2(1) of the 
wordings of “In this Ordinance, unless the 
context otherwise requires – ……”. 
 
CFA said, “where a statute provides that a word 
or phrase shall have a particular meaning save 
where the context otherwise requires, a context 
in which that meaning would create an 
unworkable situation can properly be regarded 
as a context requiring some other meaning.”  
In sections 41(2) and 41C(2), the judges were of 
the view that these sections refer to calculation 
by reference to the average daily wage earned 
by the employee in relation to the rate of 
holiday and annual leave pay where the wages 
vary from day to day.  The context of “holiday 
and annual leave pay” in these two subsections 
requires that the word “wages” be read as 
excluding commission save such commission 
accruing and calculated on a daily basis in 
amounts varying from day to day.  In other 
words, only commission accrued and calculated 
on a daily basis in amounts varying from day to 
day may be included in the calculation of 
holiday and annual leave pay but definitely not 
that commission accrued and payable on 
monthly basis. 
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Q:  What should an employee do in order to 

ensure that his/her holiday or annual 
leave pay will be calculated by taking 
the contractual commission into 
account? 

 
A: This CFA decision said clearly that 

commission other than those accrued and 
calculated on a daily basis will not be 
included in the calculation of holiday or 
annual leave pay.  According to this 
decision, it appears that for those 
employees with high proportion of 
commission pay in their remuneration 
package, they have to bargain with their 
employers to have the commission 
accrued on daily basis. 

 
Q:  Does the above decision extend to other 

earnings and allowances under the 
meaning of “wages” in section 2 of the 
Ordinance? 

 
A:  Yes, so far as the holiday and annual 

leave pay are concerned, other earnings 
and allowances so long as it accrued and 
calculated on daily basis will be 
included for their calculation.  Take for 
example, for annual leave pay, the 
inclusion of attendance bonus in the 
calculation is covered by section 41C(1).  
This is because attendance bonus is paid 
for attending work every day. 

 


