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Under the existing s2(1)(d) of the 

Crimes Ordinance (Cap.200) a person 
commits treason if he “ instigates any 
foreigner with force to invade the United 
Kingdom or any British territory” . 
 

The Blue Bill proposes to enact a new 
s2(1)(b) under which a Chinese national 
commits treason if he “ instigates foreign 
armed forces to invade the People’s 
Republic of China” . 
 

The instigation offence was referred to 
in paragraph 2.9 of the Government 
Consultation Document of September, 
2002, and was not much commented upon.  
Now that the actual wording is on the table, 
it appears this proposed enactment could be 
of potent effect. 
 

The genesis of this offence appears to 
be certain words in s3 of the Treason 
Felony Act 1848.  The text given in 
Archbold is as follows: 
 

If any person whatsoever shall, within 
the United Kingdom or without, compass, 
imagine, invent, devise or intend to deprive 
or depose our most gracious Lady the 
Queen… . from the style, honour, or royal 
name of the imperial crown of the United 
Kingdom, or of any other of Her Majesty’s 
dominions and countries, or to levy war 
against Her Majesty… . within any part of 
the United Kingdom, in order by force or 
constraint to compel Her… . to change 
Her… . measures or counsels, or in order to 
put any force or constraint upon, or in order 
to intimidate or overawe both houses or 
either house of parliament, or to move or 
stir any foreigner or stranger with force to 
invade the United Kingdom, or any other of 
Her Majesty’s dominions or countries 
under the obeisance of Her Majesty… ..  
and such compassings, imaginations, 
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inventions, devices, or intentions, or any of 
them, shall express, utter, or declare by 
publishing any printing or writing,… . or by 
any overt act or deed, every person so 
offending… . shall be liable… . to be 
imprisoned for the term of his or her 
natural life… . 
 

This Act appears to have been passed 
in response to a specific situation in Ireland 
at the time: nearly all the reported cases are 
dated the same year as the Act, and nearly 
all the defendants had Irish names, the only 
exception being one Constantine.  The last 
reported case was tried in Dublin in 1867. 
 

One might say this law is history, but 
lawyers and governments have a habit of 
tenaciously clinging to the past, and the 
words “ move or stir any foreigners or 
strangers to invade the United Kingdom, or 
any other of Her Majesty’s dominions”  
became part of the law of treason in 
colonial Hong Kong in the form of s2(1)(d) 
of the Crimes Ordinance.  There is no 
reported Hong Kong case on this law.  
However, with the proposal in the Blue Bill, 
part of a law which was enacted by the 
British to deal with the Irish in 1848 might 
become part of the law of the Hong Kong 
SAR in the 21st Century.  
 

The Consultation Document sought to  
justify the re-enactment of this offence in 
these terms: 
 

An armed invasion is clearly a serious 
breach of the sovereignty, territorial 
integrity and security of the country.  The 
offence of instigation of foreigners to 
invade the country should therefore be 
retained as a treason offence (paragraph 
2.9). 

 
However, since then a serious amount 

of thinking has gone into the definition of 

the offences of treason, subversion, 
secession and sedition, and this is reflected 
in the Blue Bill.  A significant feature of the 
Blue Bill is that some element of force or 
“ serious criminal means”  is required to 
constitute nearly all the proposed offences.  
The instigation offence is a notable 
exception. 
 

What does it take to commit this 
offence?  A Chinese national only has to 
“ instigate” .  Instigate is not a technical 
legal word, and is to be interpreted 
according to its ordinary meaning.  It 
follows that if encourage or provoke, by 
speech or otherwise, you would be 
instigating.  Note also that success is not a 
requirement: you would still have 
instigated, and therefore committed an 
offence, even if you did not produce any 
result. 
 
 The result of this re-enactment would 
be to impose criminal liability of 
disproportionate severity on an act which 
might amount to no more than talking. 
 
 There are also ramifications beyond 
the immediate offence: if you incited a 
Chinese national to instigate you would be 
inciting treason, and the meaning of 
“ seditious publication”  would also be 
broadened because of this widened 
meaning of treason. 
 
 It might be said that it is wrong for a 
Chinese national to instigate foreign armed 
forces to invade China, but in terms of the 
proposed legislation, the question is 
whether as a matter of legal policy such an 
act should amount to treason or indeed a 
criminal act. 
 
 The general policy adopted in the Blue 
Bill is that a treason offence is constituted 
by specific acts with specific intent or 
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results, for example joining foreign armed 
forces at war with China with intent to 
overthrow the Central’s People’s 
Government or assisting any public enemy 
at war by doing any act with intent to 
prejudice the position of China.  The 
stringent requirements of these examples 
stand in stark contrast to the instigation 
offence. 
 
 Also, by way of comparison, the 
offence of misprision of treason, though 
reprehensible, is proposed to be repealed.  
The instigation offence should fall into the 
same category and should be repealed.  
This can be done so without detriment to 
national security, because if a person does 
more than talk, he could easily be caught 
under the other offences.  The instigation 
offence is an historical relic which should 
not be given a new lease of life. 
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